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Annwyl Syr/Madam / Dear Sir/Madam, 
 
PROPOSED TIDAL LAGOON SWANSEA BAY (GENERATING STATION), 
DEVELOPMENT CONSENT ORDER   
 
PROJECT REFERENCE: EN010049 
 
RESPONSE BY THE NATURAL RESOURCES BODY FOR WALES (NRW)TO 
PANEL’S NOTE OF INFORMATION PROPOSED BY INTERESTED PARTIES TO 
BE SUBMITTED AT DEADLINE V AND UP TO TUESDAY 4TH NOVEMBER 2014. 
  
The advice and comments contained in this written representation are provided by 
NRW as an Interested Party under the Infrastructure Planning (Interested Parties) 
Regulations 2010. In the context of this development, NRW is also an Appropriate 
Agency under the Water Environment (England and Wales) Regulations 2003 which 
implements the Water Framework Directive (WFD) in Wales.  

 
The Marine Licensing function within Welsh Government (WG) has been delegated 
to NRW through the Marine Licensing (Delegations of Functions) (Wales) Order 
2013. As the proposed development involves construction of works in, on, under or 
over the Mean High Water Springs mark, the Marine Licensing Team (MLT) within 
NRW is responsible for determining an application for a Marine Licence, under the 
Marine and Coastal Access Act (2009). 
 
The Advisory and Marine Licensing processes in respect of the Development 
Consent Order (DCO) are two distinct and separate functions within NRW.  For the 
avoidance of doubt, any comments or requests for information which may be made 
by NRW within either the Advisory or Marine Licensing process should therefore be 
looked at solely in the context of the regime within which they fall and should not be 
construed as having any bearing or binding effect on the corresponding process. 
 
Our responses below are based on the information available at Deadline IV and 
follow the numbering of the Panels Note. 
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2. ISH 3. 
Coastal processes written questions: NRW is asked to respond to parts (a) and 
(b) of the Examining Panel’s question 8.1 in light of material presented to the 
examination and of matters considered at the hearings. 
 
Response: 
Question 8.1 proposed by the Examining Panel including points (a) and (b) is 
repeated below for ease of reference: 
‘Chapter 23 of the ES introduces the concept of an Adaptive Environmental 
Monitoring Plan (AEMP) which is a “document to be updated and refined to give the 
best possible understanding of the Project’s environmental effects such that 
mitigation can be adjusted” (Para 23.6.0.4). The proposal is presented in more detail 
in Appendix 23.1 of the ES. Respondents may wish to have regard to the EC 
Guidance note on the implementation of the EU nature legislation in estuaries and 
coastal zones.                                                                                                            
(ref http://ec.europa.eu/transport/modes/maritime/doc/guidance_doc.pdf)  
a) What aspects of the proposal are particularly suited to this approach?  
b) Are there aspects of the proposal that make such an approach unsuitable or 
inappropriate?’  
 
We previously responded to question 8.1 (points (a) and (b)) within our Written 
Representation (WR) for Deadline II. More recently, within our WR for Deadline IV 
we also provided an interim position on the principles of applying Adaptive 
Management in development planning (as presented in Annex C), and detailed 
comments on the updated AEMP. To confirm, our position as outlined at Deadline IV 
is unchanged.  
 
As stated within our WR for Deadline IV, and the further evidence provided at the 
ISH on 21st of October documented within our associated Summary of the Case of 
Natural Resources Wales, the majority of our concerns regarding the AEMP have 
not been addressed. Of particular concern in relation to coastal processes are the 
outstanding issues associated with the monitoring and mitigation measures to 
address potential adverse impacts to Crymlyn Burrows SSSI and Blackpill SSSI. 
These are detailed within our response to the Panel’s Note of Information Proposed 
in relation to point 3 below, including an update on our position on these matters.  
 
Outstanding issues were also raised by us regarding the uncertainty of effects on 
Kenfig SAC (specifically Kenfig Burrows) of the disposal of maintenance dredgings 
from the Lagoon over its proposed 120 year operational lifetime. However since our 
Deadline IV submissions, we are now close to agreement with the Applicant on a 
specific DCO Requirement for surveillance monitoring and trigger levels for action.  
 
Please also see our response to Note 10 - Management Plans which contains further 
relevant information in relation to the points raised within this response.  
 
3. ISH 3. 
Coastal processes likely significant effects: notes from NRW and the applicant 
to comment on the relevance of Worst Case Scenarios and Likely Significant 
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Effects in relation to environmental assessment of the project and the 
preparation of the AEMP and in the light of the position put forward by Mr 
Gibbs on the morning of Wednesday 21st October (summary annexed hereto). 
 
Response: 
Within the Annex provided in relation to the Panel’s Note of Information Proposed by 
interested parties to be submitted at Deadline V on 28 October 2014, reference is 
made to our WR for Deadline II (dated 09/07/14) with extracts provided from page 12 
of our response. These comments were made in relation to our comments on the 
WFD Assessment - Stage 5: Detailed Assessment. As we have been asked to 
comment on ‘coastal processes likely significant effects’, it is our representations in 
relation to coastal processes that inform our response to the requested information.  
 
Section E1 of our WR for Deadline II includes our review of the Environmental 
Statement (ES) Chapter 6 Coastal Processes, Sediment Transport and 
Contamination which elaborated in detail on the principle issues raised within our 
Relevant Representations. Among the outstanding issues in relation to the coastal 
processes assessment we identified a number of instances where it was unclear 
whether Worst Case Scenarios (WCS) of project options had been assessed in 
relation to project construction and dredge disposal over the construction and 
operational phases, as detailed within sections E1.17 to E1.20 (see Pg’s 46-50). 
 
Following review of Deadline II and III submissions by the Applicant, the majority of 
the issues raised by us on these matters were noted as outstanding apart from some 
that were raised in relation to construction phase dredging and operational phase 
maintenance dredging, as detailed within our WR for Deadline IV. Sufficient 
clarification or evidence has not been provided by the applicant to address our 
outstanding concerns, the rational and justification for this conclusion is outlined in 
Section 2 of KPAL (Kenneth Pye Associates Ltd.) Report No: 160915 included as 
Appendix 1 to our WR for Deadline IV.  
 
As identified in the statement provided by Mr Gibbs on the morning of Wednesday 
21st of October of the ISH, and summarised in the Annex to the Panel’s Note of 
Information Proposed by interested parties to be submitted at Deadline V on 28 
October 2014, the IPC Advice note nine: Rochdale Envelope advises that: ‘The EIA 
should assess the likely worst case in terms of the potential variations within a 
project but the detailed design of the project and the variations should not vary 
beyond these limits so that the proposals as built would not have been assessed, 
thereby rendering the ES inadequate’. It is on this basis that we raised concerns as 
to whether WCS of project options had been assessed.  
 
We have identified issues with the WCS of project options and also that some project 
options have not been subject to modelling assessments e.g. changes to the Neath 
estuary training walls. In some instances all of the potential impacts of the project 
have not been identified including their associated significance. We advised further 
consideration of these issues and an assessment of project options (not previously 
assessed), to ensure that the impacts of the project as it may be constructed have 
been properly assessed (as noted in the Overarching National Policy Statement for 
Energy (EN-1), paragraph 4.2.8).  
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Our primary concern, notwithstanding uncertainty regarding the project options, is 
associated with the impact assessment approach in relation to coastal processes. 
Our concerns in relation to this matter were detailed in our WR for Deadline II, our 
outstanding concerns at this stage are detailed in full within our WR submitted for 
Deadline IV in Appendix 1 (KPAL Report No: 160915), in summary, concerns still 
remain regarding: 

 The detail and robustness of the baseline and in particular the level of detailed 

assessment provided for receptors such as Crymlyn Burrows SSSI and 

Blackpill SSSI. Reasons for this lack of confidence include a failure to present 

a thorough review of previous studies, monitoring data and historical aerial 

photography, failure to undertake field surveys or a sediment analysis 

programme, and failure to undertake local-scale modelling at sufficiently high 

resolution to quantify the nature of the impacts on these receptors.  

 The adequacy of the modelling undertaken for the EIA, particularly in relation 

to sand transport, mud transport and the implications for changes in intertidal 

and sub-tidal morphology, sediment character and habitat quality. 

 Confidence in the accuracy of the results of the coastal processes modelling 

remains limited due to the use of outdated bathymetry, lack of detailed 

description of model assumptions, the use of a small number of 2D modelling 

tools, the relatively small number of scenarios modelled (especially for 

sediment transport), and the lack of adequate model validation (especially for 

sediment transport).  

 The accuracy of predicted impacts in the medium and long term which cannot 

be modelled directly using mathematical models of the type used to predict 

the short-term impacts. Assessment of likely impacts in the medium to long 

term had been undertaken in the EIA using Expert Geomorphological Analysis 

(EGA), but confidence in the predictions made remains limited by the lack of 

depth in the baseline assessment and the limited scope of the modelling 

undertaken.  

We maintain that a number of measures identified could have reasonably been 
undertaken to produce a more robust impact assessment. These include 
recommendations provided by us to the applicant during and since the pre-
application stage of the process in order to reduce unnecessary uncertainty. The 
acceptance of our recommendations would have enabled greater confidence in the 
impacts predicted in the ES. 
 
As a consequence of the outstanding issues and subsequent uncertainties 
associated with the impact assessment (summarised above) we are concerned that 
this may have restricted the identification of the likely significant effects of the project 
by the Applicant.  
 
Our principal concerns relate to the significance of the predicted impacts in relation 
to Crymlyn Burrows SSSI and Blackpill SSSI. Independent consideration, by KPAL, 
of the evidence presented in the ES and available from other sources suggests that 
directional geomorphological, sedimentological and ecological change is very likely 
to occur in the Crymlyn and Blackpill areas over the 120 year operational lifetime of 
the project, and these changes will lie outside the envelope of natural variability. 
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These conclusions are not recognised by the applicant in their assessment of the 
likely significant effects which may present significant adverse impacts to some of 
the features of Blackpill SSSI and Crymlyn Burrows SSSI.  
 
KPAL’s independent expert assessment of the potential impacts of the project is 
detailed in our WR for Deadline II, section E1.23 (Pg’s 52-54), which is further 
evidenced in KPAL report 160900 and described in relation to Terrestrial Ecology in 
KPAL Report No: 16999, both KPAL Reports were included within our WR for 
Deadline II.  
 
As of Deadline IV, the following outstanding issues were identified in relation to 
Blackpill SSSI and Crymlyn Burrows SSSI as presented in Appendix 1 KPAL Report 
No: 160915, summarised below: 
 

 The potential impact of the proposed development on the dynamism of the 

foreshore and frontal dunes at Crymlyn Burrows, and its ecological 

implications, remain an area of major concern.  

 There is also significant concern regarding the potential impact of the Project 

on sedimentation (especially of mud and muddy sand) on the Blackpill 

foreshore, and its potential implications for designated bird species.  

 

At the time of writing both matters remain outstanding. 

 

Outstanding issues were also raised regarding the uncertainty of effects on Kenfig 
SAC (specifically Kenfig Burrows) of the disposal of maintenance dredgings from the 
Lagoon over its proposed 120 year operational lifetime. However since our Deadline 
IV submissions, we are now close to agreement with the Applicant on a specific 
DCO Requirement for surveillance monitoring and trigger levels for action. The 
above outstanding issues relating to Crymlyn Burrows SSSI and Blackpill SSSI were 
also raised in our comments on the AEMP in relation to coastal processes for 
Deadline IV. Please see section E2.3 point 4 of our WR’s for full details (Pg’s 60-61). 
In summary, it was concluded that consideration of the possible impacts identified 
within KPAL’s independent expert assessment were not considered in relation to the 
monitoring and mitigation measures identified, which was previously advised by us at 
Deadline II.  
 
We continue to advise that KPAL’s independent assessment of potential impacts and 
the possible scenarios identified within our WR to date should have been 
considered. In particular this should have included the Coastal Processes, Terrestrial 
Ecology and Bird topic areas, with the aim of determining whether monitoring is 
suitable to detect these possible impacts and whether any suitable mitigation 
measures can be applied to address potential adverse impacts to the relevant SSSI 
features. In addition, an assessment of the feasibility, deliverability and security of 
proposed mitigation measures and an assessment of the potential impacts of any 
mitigation measures remains outstanding. Mitigation proposals should be supported 
with evidence of any relevant examples where similar mitigation has been 
successfully applied as noted in our WR for Deadline IV.  
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Furthermore, as stated within the oral evidence provided at the hearing on 21st 
October, and documented within our associated Summary of the Case of Natural 
Resources Wales: ‘NRW maintains that further baseline evidence and assessment 
of the project impacts are necessary to ensure that a robust EIA is undertaken. This 
is not because NRW is looking for perfection in the EIA, or even any particular 
standard of excellence: it is simply so that the likely significant impacts upon coastal 
processes, which are recognized to be dynamic in nature, are adequately 
understood. As the project is the first of its kind, NRW is keen to ensure, at a 
minimum, that any unnecessary uncertainty that is outstanding is removed. The 
location of the project within the intertidal and shallow sub-tidal areas of the coast 
directly interferes with coastal processes and presents more significant, and entirely 
different, issues and risks than other marine NSIP cases, for example offshore wind. 
Whilst the AEMP does, in principle, provide an opportunity to deal with uncertainty, 
there is residual unacceptable uncertainty at present that could be reduced through 
further baseline data collection, modelling and analysis. This is a long standing 
concern on the part of NRW…NRW is satisfied that it needs this information to 
ensure the EIA is adequate, and to inform the AEMP’.   
 
It should be noted that this response has been prepared based on NRW’s 
submissions to date up to Deadline IV, our representations at the ISH on 21st 
October and the summary of our oral case presented for Deadline V. With regards to 
our concern regarding potential impact of mud deposition within the intertidal area of 
Blackpill SSSI, we have not been specifically consulted on an assessment of the 
practicality of mitigation and this appears to remain unaddressed. Our position 
remains that we are not aware of any mitigation measures to deal with this impact 
that may be sustainable over the medium to long term. 
 
Please also see our response to Note 10- Management Plans which contains further 
relevant information in relation to the points raised within this response.  
 
 
4. ISH 3. 
Sediments: A note of coastal processes references in the submitted 
documentation: 
i. to sources of sediment that are being added to the bay, in particular from the 
rivers that flow into it. 
ii. to assessment of quantities of mobile sediments within Swansea Bay. 
iii. a presentation of the quantities of sediment being added to the bay with the 
figures of annual dredging that have been carried out in past years and are 
anticipated as taking place as a result of constructing and operation of a tidal 
lagoon. 
iv. an assessment of the practicality of mitigating against potential mud 
accretion within the western bay. 
Ii and iv to be prepared in consultation with NRW and if not an agreed note 
every effort made for NRW’s comments to be received by the Panel as soon as 
possible. 
 
Response: 
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We have not been consulted on a Note by the Applicant however in order to assist 
the Panel we offer the following advice. 
  
We have contracted KPAL to provide independent expert input in relation to the 
Panel’s Note 4 of requested Information with regards to points i, ii and iii. Comments 
provided by KPAL are contained within Appendix 1 (KPAL Report No: 160933) which 
should be taken to form a part of our advice in response to this matter.  
 
KPAL Report No: 160933 includes analysis of available information and data 
sources, with a view to help add to the existing baseline understanding of 
‘sediments’ in Swansea Bay. Background information on the morphology and 
sedimentary character of Swansea Bay is provided in section 2.0, which helps to 
provide context to the sediment sources and sediment transport pathways provided 
in section 3.0 which presents information in response to points i, ii and iii.  
 
The request for this information listed in Note 4 proposed by the Panel appears to 
prompt further clarity regarding the potential mechanism for increased mud 
deposition in north western Swansea Bay. This has been raised by us as an 
outstanding issue in relation to Blackpill SSSI within our WR to date, which have 
been informed by KPAL’s independent expert assessment of the likely significant 
effects of the project. In relation to this matter, important points to note are contained 
within KPAL Report No: 160933 are 3.15- 3.17, which seek to add to the existing 
understanding of the potential mechanism for mud deposition within north western 
Swansea Bay to that already provided in our WR to date. To clarify, it is the change 
in the hydrodynamic processes as a consequence of the construction of the tidal 
lagoon that is likely to lead to greater mud deposition and trapping in north western 
Swansea Bay including the intertidal area of Blackpill SSSI rather than any new or 
additional source of mud sediments to the Bay.  
 
With regards to point iv, to confirm our position as of Deadline IV as summarised 
within our WR (see section E2.3, point 4 (Pg’s 60-61)) is that: ‘in relation to Blackpill, 
only beach erosion is identified as a potential scenario with beach replenishment 
identified as a remedial measure. The potential for increased mud deposition within 
the intertidal zone of Blackpill SSSI, as identified within KPAL’s assessment and also 
the ES (see ES Chapter 6, paragraph 6.5.2.59) is not considered, and no mitigation 
measures for this scenario are therefore proposed. Mitigation scenarios to address 
the issue of potential mud deposition within the intertidal area that would be 
appropriate for addressing the adverse impacts to Blackpill SSSI features requires 
careful consideration to determine if anything could be realistically undertaken to 
address this potential change to the physical habitat substrate which presents 
potential implications for invertebrate fauna and birds’.  
 
As noted in response to Note 3, since raising this concern at Deadline IV we have 
not been specifically consulted by the Applicant on an assessment of the practicality 
of mitigation against potential mud accretion within the western bay as requested, 
therefore the issue remains outstanding. To clarify we are not aware of any 
mitigation measures to deal with this impact that may be sustainable over the 
medium to long term. 
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Please also see our response to Note 10- Management Plans which contains further 
relevant information in relation to the points raised within this response.  
 
 
5. ISH 6.2 
Agreed note / Statement of Common Ground: on likely significant effects on 
Crymlyn Burrows Site of Special Scientific Interest and secured management 
measures including on efficacy, practicality and securing of the movement of 
sand. 
Applicant & NRW 
 
A draft note was received from the Applicant which we have subsequently reviewed 
and provided comments on with suggested amendments. At the time of writing an 
agreed position has not been reached. We have also indicated to the Applicant that 
in order to progress this matter a meeting between our technical specialists would be 
welcomed.  
 
6. ISH 7. 
Summary/revised Water Framework Directive (WFD) report (addressing WFD 
Article 4.7 a) to d) in consultation with NRW and Pontardawe and Swansea 
Angling Society (PASAS). NRW to provide any outstanding issues to the 
applicant asap to enable these to be addressed. 
 
We provided the applicant with outstanding issues in the margins of the ISH and 
specialists have continued to be in contact since the ISH. We note that a further 
WFD report has been provided by the applicant at Deadline V.     
 
 
7. ISH 7. 
Response/view from NRW on WFD (it was noted this may not be able to be 
provided by NRW until 11 Nov 2014). 
 
In the context of an application for a Development Consent Order under the Planning 
Act 2008, the final decision as to the application of Article 4(7) of the WFD rests with 
the Secretary of State. Our role is to advise the Panel on those Article 4(7) matters 
falling within our remit to inform this decision. In order for us to discharge our duties, 
the requisite information must be submitted by the applicant.   
  
It should be noted that we have, from the outset, provided clear advice and guidance 
to the applicant as to the requirements under WFD in particular making clear that 
Article 4(7) would need to be considered.  It is a matter of regret that this advice was 
not acceded by the applicant until a late stage in the examination and such concerns 
have been continuously raised by us during the course of the examination.  
  
Notwithstanding our advice to the contrary, the original WFD assessment submitted 
with the application concluded that it was not necessary for Article 4(7) to be 
considered for this development.  The applicant subsequently changed its position, 
acknowledging that Article 4(7) was relevant and submitted a revised WFD 
assessment on 5 August 2014 (at Deadline III). The assessment remained 
inadequate and failed to fully consider inter alia the application of Article 4(7).  We 
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made representations  to the Panel by way of letter dated 11 September  2014 
reiterating the extent of further evidence required to be submitted and in response, 
the applicant submitted a further revised assessment on Deadline IV (October 7th) 
followed by the submission of a report on the application of Article 4(7) on 28 
October 2014.  
  
We are currently reviewing the evidence as a matter of urgency and will endeavour 
to provide substantive comments to the Panel at the earliest opportunity (which at 
this stage is anticipated to be within the examination timetable). However, we 
reiterate the concerns previously raised with regard to the significant volume of 
information submitted at a late stage of the examination which may have significant 
implications on our ability to adequately advise the Panel within the examination 
timescale.  At this stage, in light of the most recent submission received on 28 
October, we are able to advise that a derogation Article 4(7) will be required. 
However pending a more detailed review of the evidence, we are currently unable to 
provide further substantive advice .  
 
8. ISH 8. 
View from Natural Resources Wales on applicability of Eel Regulations. 
 
Our view on the applicability of the regulations is as follows: 
 
The Eel Regulations applies in coastal waters out to the 6 nautical miles. The 
development is within this limit and therefore applies. 
 
The turbines and sluices are a 'Diversion structure' as defined in the Regulations as 
they form a channel which constricts the natural movement of the tide in the bay 
through the turbines and sluices. This is consistent with the way the Regulations are 
being applied to on-weir hydropower developments on rivers, which does not 
abstract water but diverts it through a turbine for energy production.  
 
The intention of the Regulations are clearly to conserve stocks in view of the recent 
dramatic decline so although the development is not within on a river, in an estuary 
or across any river mouths, coastal populations of eels form an important component 
of the stocks and should be afforded the protection in the Regulations. 
 
It is noted that in the Applicant’s response to our WR (submitted for Deadline III, 5th 
August) the applicant accepts that Part 4, section 17 of the Regulations applies to 
the turbine operation. However, the applicant has carried out an assessment in 
accordance with the EIA Regulations, when a specific Eel Regulation assessment 
should have been applied. We therefore maintain our position as outlined in our 
written submission for deadline IV.  
 
We would advise that the impacts to European Eels should be assessed following 
the Eel specific guidance issues by Environment Agency on providing for safe 
passage for eels, rather than the standard Environmental Impact Assessment 
guidelines. This should therefore be a separate assessment which will establish a 
common understanding and form the basic agreement for the conditions and 
requirement to satisfy the Regulations, under both the Marine Licence and the DCO. 
 



 

10 
 

We note and welcome the extensive modelling that the Applicant has carried out to 
assess the impact on European Eels, however given the very limited evidence 
regarding coastal migration and behaviour, as well as the growing body of evidence 
for significant coastal eel populations we are unable to agree with the high level of 
confidence given to the impact levels. We would therefore advise that without 
extensive eel specific monitoring it has not been demonstrated that the development 
will not impose significant levels of mortality on eels or that impact levels remain 
within the predicted impacts to grant an exemption under Part 2, Section 17, of the 
regulations. The monitoring methodology, review period, trigger levels and mitigation 
levels (if impact levels are higher than predicted) could be agreed through a suitably 
worded Requirement. 
 
10. ISH 13. 
Management Plans: Any proposals for mitigation measures within the 
environmental management plans which interested parties believe should be 
recorded in the text of Requirement 6 as minimum specifications. 
 
The EIA procedures provide for a systematic method of assessing the environmental 
implications of developments that are likely to have significant effects.  We have 
maintained a view that for a project such as this there will be residual uncertainties in 
any assessment, however in this case we feel the EIA has not pursued all avenues 
of reasonable enquiry resulting in elements of avoidable uncertainty remaining. Our 
reasoning for such has been consistently communicated through the development 
and examination of the project.    
 
The applicant has responded to some of these concerns, for instance further work on 
flood consequences leading to an emerging proposal for flood defence works to be 
provided for at Mumbles.  We do however consider that unnecessary uncertainty 
continues to remain in the applicant’s assessment,  for instance  to SSSI and fish 
receptors, and therefore this raises questions as to whether the assessment can be 
relied on to evidence the full range of likely significant effects of the Project and 
consequently all likely mitigation requirements.  
 
We recognise that where a project will have an adverse impact on the environment, 
it does not necessarily follow that consent must be refused. It remains the task of the 
determining body to judge each application on its merits within the context of the 
relevant policies and plans and taking account of all material considerations, 
including the environmental impacts. 
 
In our deadline IV response we provided our views on Adaptive Environment 
Management and the Adaptive Management Plan provided by the applicant.  We 
have not to date received any further information which alters our position.  The 
contents of the applicants AEMP predates on the ES and has been designed to test 
the assumptions of the ES.  For the reasons outlined above we are prevented from 
advising you that all Likely Significant Effects from the Project are reasonably 
understood.  We are also concerned that Requirement 7 in the latest version of the 
draft DCO, due to its reliance on the applicants wording of the AEMP, lacks the 
necessary precision required. . 
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It is therefore our view that if, after considering the evidence before you and the 
project as a whole, you are minded to recommend a DCO be issued we would 
suggest that specific mitigation measures are included in the DCO in their own right 
and not left to Requirement 7. We would however also highlight that such measures 
would seek to mitigate adverse effects and would not necessarily prevent an impact.  
All costs of monitoring and mitigation, including all reasonable costs incurred by us in 
contributing over the longer term should be borne by the Applicant.  The Applicant 
would need to demonstrate the right and ability to undertake works on third party 
land.  
 
We believe that specific Requirements, which cater for matters below should be 
given consideration by the Panel. 
 

1. Kenfig SAC 

We are in discussion with the Applicant on the final wording of Requirement 39 in the 
latest version of the DCO and are very close to agreement. We have provided the 
applicant with a minor addition to the wording which we consider serves to clarify 
and avoid any misinterpretation of effects. If this addition is accepted then we would 
consider the Requirement sufficient to provide protection to Kenfig SAC. 
 
Notwithstanding the Marine Licence that would be required for the deposition of 
dredged arisings below MHWS, should monitoring demonstrate that Swansea Bay 
Outer is no longer suitable the applicant would be required to dispose of dredged 
arisings by other means. The applicant would not be instructed by the Marine 
Licensing Team of a more favourable disposal site. The applicant would need to 
submit a Marine Licence application to dispose at an alternative designated disposal 
site.  
 
Should the applicant wish to dispose of dredged arisings at a site that had not yet 
been designated, the applicant would be required to provide an assessment on the 
suitability of that site for disposal, to enable the Marine Licensing Team to formally 
designate the disposal site, if suitability can be demonstrated.   
 

2. Blackpill SSSI 

We would suggest a Requirement to ensure that no part of the authorised 
development shall commence until a written strategy for the monitoring and 
mitigation of the impacts of the Project on the Sanderling and Ringed Plover Blackpill 
SSSI features has been submitted to and approved in writing. 
 
The strategy shall provide for – 
 
(a) Monitoring of Sanderling and Ringed Plover using the SSSI. 
(b) Agreement of acceptable thresholds of impact and action to be taken if those 
thresholds are exceeded, for any given year during the operation of the project.        
It should be noted that as mitigation may not be effective or feasible an assessment 
of suitable compensatory measures will be expected. 
 
The approved strategy and any measures there-under shall be implemented and 
maintained during construction and operation of the Project.   
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The strategy shall be reviewed annually unless otherwise agreed in writing. 
 
Any proposed changes to the strategy shall not be implemented unless agreed by 
the discharging authority. 
 

3. Crymlyn Burrows SSSI 

We would suggest a Requirement to ensure that no part of the authorised 
development shall commence until a written strategy for the monitoring and 
mitigation of the impacts of the Project on the relevant features of Crymlyn SSSI has 
been submitted and approved in writing. 
The strategy shall provide for – 
 
(a) Monitoring of the relevant SSSI features. 
(b) Agreement of acceptable thresholds of impact and action to be taken if those 
thresholds are exceeded, for any given year during the operation of the project.  
 
It should be noted that as mitigation may not be effective or feasible an assessment 
of suitable compensatory measures will be expected. 
 
The approved strategy and any measures there-under shall be implemented and 
maintained during construction and operation of the Project.   
 
The strategy shall be reviewed annually unless otherwise agreed in writing. 
 
Any proposed changes to the strategy shall not be implemented unless agreed by 
the discharging authority. 
 

4. Fish 

We would suggest a Requirement to ensure that no part of the authorised 
development shall commence until a written specification for the acoustic deterrent 
measures and their performance levels for fish has been submitted to and approved 
in writing. The AFD operation shall be optimised for the benefit of salmonids and 
clupeids. No turbine operation shall commence until the AFD have been installed 
and shown through trials to be operating at the agreed performance levels. Acoustic 
deterrents shall be deployed as agreed for the lifetime of turbine operation.   
 
No part of the authorised development shall commence until a written strategy for 
the monitoring and mitigation of the impacts of the Project on fish has been 
submitted to and approved in writing. 
The strategy shall provide for – 
 

(a) Monitoring of relevant fish populations, including direct turbine impacts, 

particular for migratory fish and clupeids 

(b) Monitoring of the efficacy of AFD 

(c) Agreement of acceptable thresholds of impact and further action to be taken if 

those thresholds are exceeded, for any given year during the operation of the 
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project.  It should be noted that mitigation may not be feasible in which cases 

compensatory measures will be expected.  

The approved strategy and any measures there-under shall be implemented and 
maintained during construction and operation of the Project.  
Measures are to be agreed for any down time of installed acoustic deterrents during 

operation. 

The strategy shall be reviewed annually unless otherwise agreed in writing. 
Any proposed changes to the strategy shall not be implemented unless agreed. 
 

5. Marine mammal mitigation strategy 

We would suggest a Requirement to ensure that no part of the authorised 
development shall commence until a written strategy for the monitoring and 
mitigation of the impacts of the authorised development on marine mammals has 
been submitted to and approved in writing. 
The marine mammal mitigation strategy shall provide for – 
 
(a) Monitoring and Mitigation to minimise the potential for disturbance to marine 
mammals during construction and operation. 
(b) Monitoring and Mitigation measures to minimise the potential for marine mammal 
collision with the turbine devices during operation. 
(c) Agreement of acceptable thresholds of mortality of marine mammals (potential 
biological removal), and action to be taken if those thresholds are exceeded, for any 
given year during the operation of the project. 
 
The approved marine mammal mitigation strategy and any measures there-under 
shall be implemented and maintained during construction and operation of the 
Project.   
 
The mammal mitigation strategy shall be reviewed annually unless otherwise agreed 
in writing. 
 
Any proposed changes to the strategy shall not be implemented unless agreed. 

 
6. Flood Management 

We are continuing to discuss the wording of Requirement 27 in the latest version of 
the draft DCO to ensure that it provides suitable pre-commencement protection 
against increased flood risk to property in Mumbles as required by TAN15. 
 

7. Ground Water / Contaminated Land 
 

A pre-commencement Requirement is needed to secure remediation measures. We 
will seek to agree the detailed wording of Requirement 13 in the latest version of the 
draft DCO with the applicant to provide a suitable Requirement. 
 

8.  AEMP  
 

In relation to the AEMP we believe that a derivative version should be retained to 
deal with other environmental topics and to manage the wider uncertainties the 
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content of which being subject to prior agreement via a pre-commencement 
Requirement. 
 
With regards to proposed works to be carried out or covered by the 
CEMP/AEMP/DCO, along with the operation of the lagoon the applicant should 
address any potential requirement for an European Protected Species Licence under 
the Conservation of Habitats and Species Regulations 2010. 
 
 
17. ISH 18. 
Dredging requirement 38: any necessary redrafting including confirmation that 
NRW believe it provides sufficient mitigation of impacts upon Kenfig Special 
Area of Conservation. 
 
We are seeking to agree the final wording of this Requirement (39 in the latest 
version of the DCO) with the applicant and are very close to an agreement. We have 
provided the applicant with a minor addition to the wording which we consider serves 
to clarify one point. If this addition is accepted then we would consider the 
Requirement sufficient to provide protection to Kenfig SAC. 
 
19. ISH 18. 
A draft of the Marine Licence following the application made by the applicant. 
 
The development in question requires the grant of a Development Consent Order 
under the Planning Act 2008 along with a Marine Licence under the Marine and 
Coastal Access Act 2009. For developments in England, a marine licence may be 
deemed following the grant of DCO, and the respective applications may be dealt by 
way of conjoined examination. This does not apply for developments in Wales 
whereby the applications are determined under distinct and separate legislation. The 
integrity of the respective decision making procedures must be respected and upon 
this basis it is not considered appropriate for a draft Marine Licence to be provided in 
the context of the DCO Planning Act 2008 application. 
 
Notwithstanding this, the Marine Licensing Team is not, in any event, in a position to 
provide a Draft Marine Licence at this stage. This is due to the fact that the evidence 
provided in support of the application is currently viewed as insufficient for the 
purposes of the Marine Licence application. We have currently requested additional 
information from the applicant and are awaiting response (we note that additional 
information is also due to be submitted and discussed with the relevant Interested 
Parties with regards the DCO process).  
 
The Natural Resources Wales Marine Licensing Team recognises the importance of 
assisting the Panel as fully as possible and to this end, can provide a detailed note of 
progress of the determination of the Marine Licence application submitted by the 
applicant prior to the close of examination. 
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Please contact Steve Allison, Steve.Allison@cyfoethnaturiolcymru.gov.uk, or 
telephone 01792 325679 if you have any further queries on our representation. 
 
 
Yn Gywir / Yours faithfully, 
 
 

 
 

Martyn Evans 
 
Rheolwr Cynllunio Ecosystemau a Phartneriaethau De Cymru / Ecosystems 
Planning & Partnerships Manager South  
Cyfoeth Naturiol Cymru / Natural Resources Wales 
 
Ffon / Tel 02920 772400 
Symudol / Mobile 07718 358656 
Ebost / E-mail martyn.p.evans@cyfoethnaturiolcymru.gov.uk 
Gwefan / Website www.naturalresourcerswales.gov.uk 
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